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CRIMINAL INVESTIGATION BILL 2005 
CRIMINAL INVESTIGATION (CONSEQUENTIAL PROVISIONS) BILL 2005 

Second Reading - Cognate Debate 

Resumed from 28 September. 

HON GIZ WATSON (North Metropolitan) [3.48 pm]:  The bills that we are debating cognately - the Criminal 
Investigation Bill 2005 and the Criminal Investigation (Consequential Provisions) Bill 2005 - are significant bills 
which, as members will be aware, have been subject to an investigation by the Standing Committee on 
Legislation and to report 4 of that committee.  According to the second reading speech, the basis for the Criminal 
Investigation Bill is to remove outdated provisions in the Police Act 1892.  I must share with members a 
delightful quote I came across when considering this bill in the Law Reform Commission of Western Australia’s 
1992 report titled “Police Act Offences”, which also formed the basis for the amendments to this bill that we are 
dealing with today.  On page 161 of that report the very delightful quote from Burr CJ’s extrajudicial comment 
on part VII states - 

It is often said that history is best to be found in rubbish tips.  The Police Act is an active tip within 
which layer upon layer of the social history of our society can be found.  

That is an apt description of an act as ancient as the Police Act.   

The intention behind the bill is also to put the remaining provisions into a contemporary form and to respond to 
the recommendations of the Law Reform Commission of Western Australia’s 1992 report titled “Police Act 
Offences”, from which I have just quoted.  The bill also purports to address key concerns and recommendations 
from the report of the Kennedy Royal Commission Into Whether There Has Been Corrupt Or Criminal Conduct 
By Any Western Australian Police Officer.  The bill is also an amalgamation of statutory powers currently 
available to police under the Police Act and the Criminal Code.  It also codifies the majority of police common 
law powers, and introduces new powers that reflect the needs of a contemporary police force.   

The Greens take very seriously any bill that deals with criminal matters and seeks to modify or extend police 
powers.  Therefore, it has been very useful to be part of the Standing Committee on Legislation’s inquiry into 
this bill.  This is an extensive bill.  Therefore, I will try to focus my comments on some specific areas that the 
Greens have concerns about and to which it will be proposing amendments.   
The first matter relates to whether applications for a search warrant should be made to a justice of the peace, as 
they are currently, or whether they should be made only to a magistrate.  The Standing Committee on Legislation 
dealt with this matter at page 22 of its report.  The particular part of the bill that deals with this matter is 
clause 41(2).  The report states -  

3.70 This clause provides that an application for a search warrant must be made to a Justice of the 
Peace . . . in accordance with a prescriptive procedure in clause 12.  The Committee sought 
clarification of clause 41(2) given that the Kennedy Royal Commission recommended 
applications for search warrants be made to “Magistrates and other designated persons, rather 
than all JPs”.    

It is worth pointing out that the government has chosen in these bills not to take up two of the recommendations 
of the Kennedy royal commission.  This is one of those recommendations.   
The report continues -  

3.71 The Kennedy Royal Commission cited instances of search warrants being forged, obtained on 
false or misleading information and blank warrants signed by obliging JPs.  

It is worth referring specifically to what the Kennedy royal commission had to say about search warrants.  The 
Final Report Volume II of January 2004 states at page 307 -   

An area of criminal investigation that has gained notoriety during the Royal Commission’s hearings has 
been that related to search warrants.  There are two distinct aspects relevant to law reform, being the 
procedure for the issuing of search warrants, and the regulation of the execution of search warrants. 
The three main legislative bases by which officers obtain search warrants are The Criminal Code, 
Misuse of Drugs Act 1981 and the Firearms Act 1973.  Pursuant to s. 711 of The Criminal Code, the 
prerequisite to the granting of a search warrant is that a Justice must be satisfied on sworn evidence that 
there are reasonable grounds for suspecting the presence in any place of the object of the search, and 
further that there are reasonable grounds for believing that the object will afford evidence of the 
commission of the offence.   

The report states further at page 308 -  
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However, the Criminal Investigation Bill does not address two difficulties of concern to the Royal 
Commission, being the status of the person authorized to issue a warrant and the requirement that the 
execution of the warrant be video taped. 

Those are the two matters that the government has chosen not to bring into force with this bill.  The report 
continues -  
 The WAPS Operational Procedure 39.6 . . . provides that members have a responsibility to ensure that 

complaints for obtaining search warrants meet legal requirements for the valid issue of search warrants, 
including documenting the grounds for suspicion and grounds for belief.  It further requires that, prior 
to approaching a Justice, consultation take place with a commissioned or non-commissioned officer, 
independent of the inquiry, to review the grounds for the issue of the warrant. 
Given the evidence received by the Royal Commission, it is clear that there have been frequent 
instances where this procedure was not followed.  Instances have been cited where search warrants have 
been forged, obtained on false or misleading information, and blank warrants signed by obliging 
Justices of the Peace.  It is to be hoped that the corporate integrity of WAPS, including the numbering 
of warrants, has improved to the extent that such conduct is no longer likely, but the legislative 
framework remains unchanged, and the same opportunities continue to exist. 
There is no doubt that almost all Justices of the Peace are honest and conscientious, but the fact is that 
they are invariably lay persons with no particular legal skill, and often seem to achieve a state of 
inappropriate familiarity with police officers with whom they deal regularly. 
An alternative to empowering Justices of the Peace to issue search warrants has been adopted in New 
South Wales.   

The report then goes on to spell out the relevant provision under the NSW Search Warrants Act 1985.   
The report goes on to state, also on page 309 -  

Search warrants authorize conduct that would otherwise be a most serious breach of the privacy of a 
citizen, for which permission should only be granted in circumstances of caution and formality.  The 
use of Magistrates, Court officers or particular designated persons, to issue search warrants, as opposed 
to Justices of the Peace, would lead to a more thorough and independent review of applications for 
warrants.  It is sometimes suggested that the geography of Western Australia requires a more flexible 
system.  Integrity, however, should not be sacrificed in the interests of expediency.  In any event, given 
modern means of communication, including facsimile and e-mail, the requirement that warrants be 
issued by a Magistrate or a particular designated person would not impact on the timeliness of police 
operations. 
The Royal Commission notes that clause 40 of the Criminal Investigation Bill provides that applications 
for search warrants must be made to a Justice of the Peace.  Whilst Part 5 of the Criminal Investigation 
Bill provides a comprehensive regulatory framework for the issue and execution of search warrants, the 
persons authorized to issue search warrants should be restricted to Magistrates or other designated 
persons within the Court system but not all Justices of the Peace.  Ideally, the issue of search warrants 
should solely be undertaken by Court officers.  Should it be necessary to extend the persons who are to 
be reposed with the power to issue search warrants, the persons should undertake training to ensure that 
the significance of the power and the basis for the issue of the warrant are understood. 

This issue was also taken up with a number of the witnesses who appeared before the standing committee.  The 
committee report states at page 22 -  

3.73 In 2004, Mr Steven Heath, Chief Magistrate, Magistrates Court of Western Australia, 
addressing a visiting, Victorian parliamentary committee conducting its own Inquiry into 
Warrant Powers and Procedures, said: 

The concern is, particularly in country towns but not necessarily restricted to that, 
there is a close relationship between the local police force and the [JPs]. 

Mr Heath said in more detail to the Law Reform Committee of the Victorian Parliament, as quoted in the report 
of the standing committee -  

Whereas Justices of the Peace no longer have authority to issue search warrants in Victoria, they retain 
those powers in other jurisdictions in Australia.  JPs can issue search warrants in Queensland, 
Tasmania, South Australia, Western Australia and the Northern Territory.  The Committee heard that in 
some of these jurisdictions, such as WA, the physical size of the territory and the isolated nature of 
many communities necessitated the use of JPs to ensure the reasonable availability of issuing officers, 
although that rationale has been largely invalidated by technological developments, such as faxes, 
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email and video links.  Moreover, the use of JPs has been criticised, in particular in WA.  The recent 
Royal Commission into police corruption in that state was concerned that the characteristics of JPs 
were a contributing factor to the corruption identified in its inquiries. 

It is also interesting to note that for commonwealth matters, the commonwealth requires that search warrants be 
issued by magistrates rather than by JPs.  The committee also inquired into the accessibility of magistrates, 
which seems to be the main argument that the government and the police service put forward for why it is not 
convenient or practical to require magistrates to be issuing officers.  The Chief Magistrate, Mr Steven Heath, 
also gave evidence to the committee along the following lines -  

The size of our state and the isolation of some of our areas is often put up as the reason for the police 
practice of going to JPs to obtain search warrants and whilst that may well have been the case in the 
days when technology was not what it is today, I think it is significant that the royal commission into 
police conduct in this state included in the final report a recommendation that search warrants should 
no longer be issued by justices but by magistrates.  
It is very rare for the police to come to a magistrate for a search warrant as opposed to members of the 
Federal Police and commonwealth prosecuting agencies, who only come to magistrates.  The standard 
of the documentation of the case that they present is much higher and more comprehensive.  Most of it 
is only hearsay and is from cases I have heard discussed about what has happened in front of justices 
where an affidavit is not presented.  It is quite often given just on a policeman’s statement, the justice 
taking a few notes and then granting the warrant.  It is a clear contrast to that. 
The only police warrants we see on a regular basis are from the police internal inquiries branch.  They 
make a practice of coming to a magistrate and supporting their applications for warrants with 
affidavits.  While I would say they are not quite to the standard of the federal applications, they are 
getting there.  The only other ones we tend to see are where they are making an application for a covert 
warrant. 

Firstly, I challenge the assertion that there are insufficient magistrates and that they are not available.  We know 
that when the Parliament passed changes to legislation on restraining orders, to enable those provisions to 
operate 24 hours a day, a roster of magistrates was required so that there would be magistrates available 24 hours 
a day to take applications for restraining orders.  It is clear to me that if such a roster already exists, it would not 
be terribly difficult to require those magistrates to also be available 24 hours a day to deal with applications for 
search warrants.  I recognise that my view on this issue was in the minority in the standing committee report.  
The majority of the committee recommended that the government consider a consequential amendment to the 
Justices of the Peace Act 2004 to provide for records of such search warrants to be kept.  I acknowledge that that 
is an advance, but it is an absolute minimum.  In fact, I think that most members - as well as the public - would 
be horrified to think that a justice of the peace would issue a search warrant without even keeping a record of it.  
Again, I am on limited time and this is only one aspect of this bill.   
The matter of record keeping was also addressed in the committee’s inquiries.  Chief Magistrate Steven Heath 
told the committee - 

there is no record keeping in terms of any register.  We have tried to encourage [JPs] to make sure they 
keep a record of the evidence that they receive on which to base the warrant.  The difficulty with [JPs] 
is there is really no control over them. . . . They are volunteers, there is no payment. 

This again brings into question the appropriateness of using JPs.  Although it is an improvement to require JPs to 
keep some sort of record of search warrants, it is not much comfort at all.  Therefore, when we get to the 
committee stage of this bill, I will move some amendments to ensure that search warrants can be issued only by 
magistrates.  The committee noted in the report - 

3.89 A majority of the Committee comprising Hons Peter Collier, Giz Watson and George Cash, 
MLCs remain concerned with the policy decision to retain JPs issuing search warrants despite 
the recommendation of the Kennedy Royal Commission and the views of the Chief Magistrate.  
However, this is a matter the majority of the Committee accept as being precluded from further 
inquiry. 

That was part of the problem with this particular standing committee inquiry.  We were prohibited in our inquiry 
from dealing with policy of the bill.  We got to a number of points in our inquiry at which we could conclude 
only that further comment would have been outside the scope of our terms of reference of these bills; thus, we 
could not make further comment.  However, it was my recommendation in the report that magistrates, rather 
than JPs, issue search warrants and that if that recommendation was not accepted, JPs should be required to 
maintain adequate records when issuing search warrants.  I am not disagreeing with that proposition; I am simply 
suggesting that it is a very minimal improvement on the current situation. 
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The Kennedy royal commission also recommended that the execution of search warrants be recorded by 
audiovisual equipment.  Again, the government has decided not to implement that recommendation.  We 
disagree most strongly with that.  Audiovisual recordings would not only ensure the integrity of police 
operations, but also enable the police to prove beyond any doubt that the search warrant was executed properly 
and correctly, and that nothing untoward occurred during that proceeding.  The Kennedy royal commission 
clearly stated that a search warrant is a serious intrusion into people’s privacy.  It is a very serious matter to 
subject someone’s house or premises to a search warrant; it is reasonable that that activity be recorded.  It has 
been suggested that it is not practical to require audiovisual recordings of searches being executed because there 
might be some circumstances in which only one police officer is in attendance.  I seek a response from the 
parliamentary secretary on this matter, because I cannot imagine many times when a police operation that is of 
such a serious nature that it requires the execution of a search warrant would be carried out by just one police 
officer.  It is very reasonable to expect that search warrants would not be conducted by a single officer; therefore, 
I cannot see any reason that, in a case in which two or more officers are in attendance, one officer could not 
operate a video camera continuously to record those activities.  I will move an amendment later to provide for 
videorecording of the execution of search warrants. 
The next issue in this bill that was of substantial concern to the Greens is the so-called move-on laws; although 
these have been in force for a while now, and the provision has been lifted into the Criminal Investigation Bill.  
The issue of the move-on laws came to the attention of the Greens (WA) before we dealt with this bill, which 
gave us an opportunity to air some of the operational realities surrounding their use in Western Australia.  The 
Standing Committee on Legislation heard that the move-on laws, which have been in operation in this state for a 
while now, are disproportionately impacting on Aboriginal people.  The Legislation Committee report refers to 
this area in particular.  Under the heading “Clause 27 - suspects and others may be ordered to move on”, 
paragraph 3.49 reads - 

On 31 May 2005, move on orders came into operation, following an amendment to the Police Act 1892 
under the Criminal Law Amendment (Simple Offences) Bill 2004 which abolished the offences of 
“loitering”, “being suspected of having committed an offence” and “evil designs”.  The Second Reading 
Speech of the Criminal Law Amendment (Simple Offences) Bill 2004 stated: 

Essentially, the “move on” power will allow a police officer to order a person who is in a 
public place to leave it, if the officer reasonably suspects that the person is doing or is just 
about to do an act that involves the use of violence against a person, is breaching the peace, is 
hindering, obstructing or preventing any lawful activity, or is committing an offence.  The 
order to move on must be in writing.  A person who, without reasonable excuse, does not 
comply with such an order could be imprisoned for 12 months and incur a fine of $12 000. 
The Western Australia Police Service has indicated that an offence of this nature will allow it 
to adequately deal with loitering and suspicious behaviour, and inhibit unlawful activities, 
such as peeping toms, and persons seemingly lying in wait to commit a burglary but not having 
yet committed the substantive offence. 

I understand that the intention of this provision was to prevent people being charged with an offence.  At the 
time - I was not part of the debate in this place, unfortunately - it had support from political parties because it 
was seen to be a more appropriate way of dealing with some of the public misbehaviour that occurs in public 
places from time to time.  The trouble is that these move-on orders have been used disproportionately against 
Aboriginal people.  I quote from a letter to the Attorney General, Mr McGinty, on 10 August this year from the 
Aboriginal Legal Service that reads in part - 

ALSWA lawyers and court officers appear for an average of 2-3 clients per day who have been charged 
with breach of a move-on notice.  Most of these cases are dealt with on the spot so a statement of 
material facts is not provided.   

The Aboriginal Legal Service provided extensive information to the standing committee inquiry, including the 
fact that 95 per cent of move-on notices were issued for the maximum period, which is 24 hours, and that the 
areas that were described in the move-on notices were unnecessarily broad.  The ALS letter to the Attorney 
General further states - 

The boundaries given in every move on notice issued by police are unnecessarily and unfairly wide.  
The boundaries given to clients, referred to by their initials, RLB and AGG, cover five different suburbs 
in and around the Perth CBD area.   

The ALS enclosed a map of the area.  The other significant issue is that if a person breaches the move-on order 
by returning to the designated area in less than the prescribed time, he or she will be subject to the maximum 
penalty, which I have just read out, of one year in prison.  It is interesting to note that the Law Reform 
Commission’s report of 1992, to which I referred earlier, also refers to move-on powers.  It states at page 37 - 
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. . . the Commission recommends that the existing provision be replaced, as a preventative measure, 
with a “move-on” power in the following terms:   

It goes on to describe the terms.  Significantly, it states on page 37 - 
A person who contravenes a direction given under subsection (1) commits an offence.  
Penalty:  $500 or imprisonment for 6 months.  

Somewhere between the recommendation of the Law Reform Commission and the government enacting this 
provision, the maximum penalty increased from $500 to one year in prison.  That is a significant departure from 
the intent of the Law Reform Commission’s recommendation.  If most of the people who have been subject to a 
move-on order had been charged with the offence that the move-on order was meant to prevent; that is, street 
drinking or creating a public disturbance, they would not have been sentenced to prison because they are civil 
offences that do not even carry a prison sentence.  These move-on orders are resulting in more Aboriginal people 
coming into contact with the criminal justice system.  The ALS states further - 

. . . a sentence of imprisonment for breaching a move on notice in these circumstances is a stern 
punishment indeed.  Had she been prosecuted for the substantive conduct leading to the issue of the 
move on notice in the first place (ie disorderly conduct), she could not have been sentenced to a term of 
imprisonment at all.   

The letter was referring to a client who had breached a move-on notice.  For her third breach she was sentenced 
to prison for six months and one day, which was wholly suspended.  If the original offence of disorderly 
conduct, which this move-on order was supposed to try to prevent, had been applied, she would certainly not 
have received a term of imprisonment.  I could use all my time discussing the problems with the move-on 
provision but, unfortunately, I have more issues to discuss.  It has come to my attention that move-on orders 
have been used also against other people using public space, particularly in Northbridge, who happen to look 
different.  One of the local papers ran a story about Goths who had been issued move-on notices in Northbridge.  
These move-on notices are being used in a way that is totally disproportionate to the original intention of the 
legislation.  Page 4 of the ALS submission to the Legislation Committee states - 

It - 
That is, the move-on order - 

is contributing to the criminalising of an already over policed Aboriginal population.  Of 24 Aboriginal 
clients represented by ALSWA between September and the end of December 2005, 14 of these people 
were arrested when they breached a move on order simply by walking or standing in the area from 
which they had been prohibited. . . . Five of the clients arrested during this three month period for 
breaching move on orders had no prior criminal record, but acquired a criminal record as a result of 
their conviction.  Three of the five were under the age of fourteen, and were issued with the move on 
order for playing with a sling shot.  One of these boys was later arrested for breaching the order by 
returning to the Northam CBD to have his hair cut.   With one of ALSWA’s clients in September 
2005, and in a further case in January 2006, the accused were arrested when they were asleep within the 
boundary area prescribed by the move on order.  Walking, standing or sleeping in an area can hardly be 
construed as a threat to public order.   

Further on, the Aboriginal Legal Service’s submission reads - 

 For six ALSWA clients issued with move on notices in Perth between September and 31 December 
2005, the boundaries of the area of which they were ordered to leave effectively covered the Perth CBD 
and the adjacent suburb of Northbridge.  Three of these clients were arrested between twenty and 
twenty-five minutes after notices were issued to them, because they had not yet left the large area from 
which they had been prohibited.  For instance, a homeless man was ordered to leave within fifteen 
minutes an area which encompasses the whole of the Perth CBD and Northbridge.  He was given the 
move on notice in Forrest Place where he had been street drinking, and was arrested at the train station 
in Wellington St twenty minutes after the order was issued.   

Another example refers to an ALSWA client in Fremantle.  The submission reads - 

She was issued a move on notice prohibiting her from within a 2 km radius of the Fremantle CBD for 
24 hours.  The area within this radius included her home.  She was arrested for breach of the move on 
notice the following day, only one hour before the 24 hour was due to expire.  The client was then 
granted police bail with conditions which restricted her from an even larger area of Fremantle, 
including her home, the bank, Centrelink, the hospital and several other community amenities.   

To conclude on this aspect of the bill, the ALS submission concluded at page 15 with the following - 
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 The parallels between the prohibited areas legislation of the first half of the twentieth century and 
today’s move on law are clear.  Although not overtly racially discriminatory like the legislative regime 
in Western Australia until 1963, the move on law is racially discriminatory in its implementation.  The 
impact of the law has fallen disproportionately on Aboriginal people, as well as on marginalised groups 
such as the mentally ill and the homeless.  As with prohibited areas sections under the Aborigines Act 
1905 and the Native Administration Act 1936, the move on law introduces the offence of simply being 
within a defined area, whether walking, standing or asleep.  The control over the use of public space, 
over who occupies public space and how, is central to both the prohibited areas legislation and the 
move on law.  In Perth in 1927 Aboriginal people were not allowed within a five kilometre radius of the 
city centre unless they could show that they were working.  If they frequented the area within this radius 
to access entertainment, to visit friends and relatives or to simply walk around the city, Aboriginal 
people were committing an offence against the 1905 Act and liable to arrest.  In Perth in 2006, several 
of ALSWA’s clients risk arrest if they are found within the Perth CBD or the area of Northbridge 
within the time period of the move on notice issued to them.  ALSWA condemns the revival of 
discriminatory policing of public space, and asserts that it is deplorable for laws in 2006 to echo laws 
from 1927 that were part of a system of racial apartheid in Western Australia.  ALSWA demands the 
repeal of the move on law, and an end to legislation and policing practices that are racially 
discriminatory both in their historical antecedents and their contemporary application.   

Needless to say, I will move amendments to clause 27 to restrict the application of the move-on laws.  I note that 
the ALS would prefer that this particular provision be repealed.  I have a great deal of sympathy with that, but I 
recognise I will possibly have more luck amending the clause rather than removing it.  I urge members to 
understand what is being said about the areas of the law and policing.  As much as it will not impact upon 
members or me, because we are unlikely to be issued with a move-on notice in Northbridge, it is a matter that the 
ALS has been trying to bring to the community’s attention for a long time, but with little success.   

The availability and use of interpreters for people who are interacting with the criminal justice system was 
considered by the standing committee.  I note that there is an amendment on the supplementary notice paper to 
deal with this, and I will discuss it in more detail in the committee stage.   

I ask the parliamentary secretary to indicate whether this bill deals with an issue raised in the Law Reform 
Commission’s report; that is, the destruction of evidence in the circumstances in which a person is ultimately not 
charged with an offence.  I am not quite clear whether this bill deals with this issue.  Page 183 of the Law 
Reform Commission’s report states that - 

 Section 50AA -  

I assume it is the Police Act -  

 provides that when a person is in lawful custody for any offence punishable on indictment on summary 
conviction, the police may obtain all particulars thought necessary or desirable for identification, 
including photographs, measurements, fingerprints and palmprints.  Where the person is found not 
guilty these particulars must be destroyed if the person so requests.  Otherwise they are retained.   

At page 184 the report states that - 

 Accordingly, the Commission recommends that section 50AA be amended to provide that fingerprints 
and other particulars should be destroyed automatically once a charge is withdrawn or dismissed.   

Has that recommendation been taken up; and, if so, where is it covered in these bills?   

The clauses in the bill relating to the procedures for and powers and rights of people in detention are significant.  
I do not have time to deal with them now, but I will make some comments on them in the committee stage.  I 
acknowledge that the government has responded to the Legislation Committee’s recommendations.  Clauses 124 
to 127 of the Criminal Investigation Bill were of significant concern to the committee because they indicate that 
serious offences could be prescribed by regulation.  I note that an amendment on the supplementary notice paper 
deals with this issue, but in its report the committee said that clause 127(1)(b) raises the same legal principle as 
discussed in paragraphs 3.12 to 3.16 of the Legislation Committee’s report.  It permits the prescribing of a 
serious offence by regulation.  This could be as wide as an offence that is not already a serious offence.  The 
committee was concerned at the width of this clause and sought some clarification on this issue.  It 
recommended that the relevant provision in the bill be deleted.  I understand that the government has accepted 
that recommendation, which is a positive step.   

Another concern is extending the powers for investigation to include other public officers, and that is in clause 9 
of the bill.  I note that the supplementary notice paper includes an amendment to this clause to define a “public 
officer” and to ensure that his role is of an investigatory nature.  Again, we welcome that improvement. 
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Debate interrupted, pursuant to sessional orders. 

[Continued on page 6988.] 
 


